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WALSH, J.

Before the Court is the notion (the “Mtion”) (Doc. #
295) of the debtors’ (the “Debtors”) Chapter 11 plan adm nistrator
(the “Plan Adm nistrator”) for a determ nation of the cure anount
in connection wth the assunption and assignnent of a |and
di sposition agreenent (the “LDA’) between Debtors and the Boston
Redevel opnent Authority (the “BRA’). The Plan Adm ni strator argues
t hat Debtors have no obligation to pay cure anounts to the BRA
pursuant to the LDA because the BRA failed to satisfy certain
conditions (the “First M| estone” and “Second M| estone”) i nposed
by the LDA which conditions are prerequisites to paynent
obl i gati ons. For the reasons set forth below, the Plan
Adm nistrator’s Mtion seeking an order determ ning that the cure
ampunt owed to the BRA is “zero” will be denied to the extent |
find paynent is owed to the BRA for satisfaction of the First
M| estone but granted to the extent |I find paynent is not owed the
BRA because of BRA's failure to satisfy the Second M| estone.

FACTS

On January 26, 1996, the Second Anended Chapter 11 Pl an
(the “Plan”) of affiliates Conpetrol Acquisition Partnership, L.P
(“Conpetrol ™), Charlestown Holdings, Inc. (“CH”), and Inobilaire
New Engl and (“INE") (together, the “Debtors”) was confirnmed. As set
forth in the Plan, funding for transactions contenplated by and

distributions under the Plan are to be provided by an entity known
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as LDA Acquisition LLC (“LDA Acquisition”) as consideration for the
Debtors’ assignnent of the LDA to LDA Acquisition. Bef ore
confirmation of the Plan, a dispute arose as to the anount of cure
paynents owed to the BRA by Debtors for the proposed assignnent of
the LDA pursuant to 8 365 of the Bankruptcy Code.! Unable to reach
a settlenent of their dispute with the BRA, Debtors’ Plan provided
for the followng treatment of any claim resulting from the
assi gnnent of the LDA:

The assunption of the LDA and the
assignment of the LDA to LDA
Acquisition . . . on the Effective
Date is hereby approved; provided
that the Court shall determ ne, upon
application by the parties, the
anount payable to the BRA in
accordance with Section 365(b)(1) of
t he Bankruptcy Code.
Order Confirmng the Second Anended Plan of Liquidation, at § 33

(Doc. # 224). After confirmation of the Plan, the parties

! Section 365 providesin relevant part:

@ Except as provided in sections 765 and 766 of thistitle and
in subsections (b), (c), and (d) of this section, the trustee, subject to
the court's approval, may assume or reject any executory contract
or unexpired lease of the debtor.

(b) D If there has been a default in an executory contract
or unexpired lease of the debtor, the trustee may not assume such
contract or lease unless, at the time of assumption of such contract
or lease, the trustee—

(A) cures, or provides adequate assurance that
the trustee will promptly cure, such default . . .

11 U.S.C. § 365.
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attenpted to reach an agreenent as to the anount owed, if any, to
the BRA by Debtors. No agreenent was reached and the Plan
Adm nistrator’s Mtion was fil ed.

The Pl an Adm ni strator contends that the cure anount owed
the BRA by Debtors is “zero” because essential conditions to
paynment under the LDA, the so-called First and Second M| estones,
were not satisfied by the BRA. The BRA asserts that all conditions
and obligations triggering paynent by Debtors were net prepetition
and the appropriate cure anount on account of pre- and postpetition
defaults under the LDA is $7,809, 200 plus interest and attorneys’
fees.?2 Hearings were held over three days on July 24 and Novenber
4 and 5, 1998 and both parties submtted pre-trial and post-trial
menor anda.

In 1978, INE and the BRA entered into a | and di sposition
agreenent (the “First LDA’) pursuant to which INE was granted

exclusive rights to acquire and develop certain portions of the

The BRA al so advances argunents based on theories
of estoppel, waiver, and substantial perfornmance.
The BRA clainms that INE's failure to tinely and
sufficiently voice its concerns about the BRA' s
alleged failure to neet is obligations pursuant to
t he LDA sonehow conclusively and legally
denonstrates that the BRA satisfied those
obligations. Alternatively, the BRA suggests that
even if it did not performconpletely, it
performed sufficiently to trigger |INE s paynent
obligations. Because | find that the BRA failed
to meet a significant part of its contractua
obligations and the LDA provides a mechani smfor
paynment in satisfaction of partial performance, |
wi |l not address these argunents in reaching ny
deci si on.
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former Charlestown Navy Yard in Boston, Mssachusetts (the “Navy
Yard”). See Transcripts, p. 156:8-16 (hereinafter “Trans. at __ ");
Ex. 4. The BRA is a corporation organi zed and created by an act of
the Massachusetts General Court, charged wth overseeing urban
renewal projects in Boston, Massachusetts, and with overseeing the
pl anni ng of devel opnent projects requiring permtting or zoning
relief in the city. See Trans. at 24:3-22; 152:14-21. One such
project was the devel opnment of the Navy Yard which had been deeded
to the BRA by the United States Departnent of the Navy in or about
1976. The BRA had been placed in charge of the devel opnent of this
waterfront property and INE was originally designated as the
excl usi ve devel oper of a large portion of the Navy Yard. |NE was
granted a nortgage over nost of the remaining undevel oped portion
of the Navy Yard to secure the obligations of the BRA to I NE

Pursuant to the First LDA, devel opnent of the Navy Yard
was to take place on several designated parcels, nunbered 1 through

7.% Parcels 4 (also known as Parcel B), 5 (also known as Parce

The various Parcels at issue are referred
alternately by letter or nunber. The following is
a list of the interchangeabl e Parcel nanes and the
proposed devel opnent for each Parcel:

Parcel Ais also referred to as Parcels 6 and
7: bionedical research and/or office space;

Parcel Bis also referred to as Parcel 4:
hotel or residential housing;

Parcel Cis also referred to as Pier 5: 110
mar ket rate residential units;
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E), 6 and 7 (al so known as Parcel A) together constitute the Yard's
End ("Yard's End”) portion of the Navy Yard. The planned
devel opment of the Yard’s End area is the subject of the dispute
sub judice.

Bet ween 1978 and 1990, under the auspices of the BRA, | NE
successful |l y devel oped several projects at the Navy Yard, including
construction of several condom nium projects, construction of a
| arge marina, rehabilitation of certain buildings |ocated at the
Navy Yard, and construction of a nedical research center for a
| arge area hospital. See Trans. at 212:16-214: 2.

In 1990, the BRA sought to amend the First LDA because it
wi shed to free Parcel 5 fromINE s control so that the New Engl and
Aquarium (the “Aquariuni) could relocate to the Navy Yard fromits
existing location on Boston’'s Central Wharf. Because the rel ocated
Aquarium woul d serve as a public use facility, relocation of the
Aguariumto the Navy Yard was inportant to the proposed devel opnment
plan at the Navy Yard in order that the BRA m ght neet its nmandate
of bal ancing private and public use devel opnent at the Navy Yard.
See Trans. at 76:10-78: 8. Accordingly, INE ceded its rights in
Parcel 5 to the BRA, subject to re-vesting should the Aquarium fai

to relocate to Parcel 5 and the LDA as anended, was executed in

Parcel Dis also referred to as Pier 9 and a
portion of Parcel 4B: 150-slip marina;

Parcel E is also referred to as Parcel 5: New
Engl and Aquarium |ater the Wiydah Project.
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Decenber 1990, effective retroactively to Septenber 28, 1990. See
Trans. at 161:6-10; 161:19-22; Ex. 4. Utimately, faced wth
probl enms associated with the troubled real estate climate then
existing in Boston, the Aquariumdid not relocate to the Navy Yard.

The LDA set forth the planned devel opnent program for
Parcels 4, 6, and 7. See Ex. 4 at 8101(31). The LDA had an initial
termof 14 years that could be extended up to 36 nonths for each
parcel provided there was ongoi ng construction on that parcel as of
Sept enber 28, 2004. See id. at 8104(64). The LDA provides for the
sal e and redevel opnent of the Navy Yard on a parcel by parce
basis, setting forth the purchase price per parcel in 8 203. See
id. at 8 203. According to the terns of the LDA, | NE was required
to make an initial paynent of $1,500,000 to the BRA toward the
purchase of Parcel A on or before Decenber 21, 1990; that
$1, 500, 000 paynent was tinely made. See Ex. 4. The bal ance of the
total $9, 840,000 purchase price for Parcel A was to becone payable
only after the BRA had satisfied the First and Second M| estones
pursuant to the LDA See id.

The conditions of the two mlestones that the BRA was
obligated to neet before INE would be required to tender the
purchase price included securing zoni ng amendnents, environnment al
i npact approvals, and anmendnents to both the applicable urban
renewal plan (the “Charlestown Uban Renewal Plan”) and the
applicable historic design guidelines (the “H storic Design

GQuidelines”). See id. Achi evenent of these regul atory changes
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and agency approvals was required to facilitate INE s proposed pl an
of developnent at Yard’'s End. See id. |INE proposed a two-phase
devel opnent of the Yard’ s End parcels (the “Devel opnent Progrant).
Phase one of the Devel opnent Program i ncl uded devel opnent of a 150-
slip marina at Pier 9, a 400-room hotel on Parcel 4, and the first
of three buildings on Parcels 6 and 7, all schedul ed for conpletion
by 1995. See Trans. at 169: 13-23; 418:21-420:9. Phase two of the
Devel opment Program scheduled for conpletion by the year 2000,
contenpl ated construction of the remaining two buildings of the
Research Center on Parcels 6 and 7. See Trans. at 419: 14-420:09.
Al though, at the tinme the LDA was executed, the parties believed
the Aquarium would relocate to Parcel 5 at the Navy Yard, the
parties agreed that INE s devel opnent at Yard s End pursuant to the
LDA was not conditioned on the Aguarium s relocation to Parcel 5.
See Trans. at 193:14-194:23; Ex. 26; Ex. 4 at Exhibit B.

According to the LDA, the First Ml estone required that
the BRA neet five distinct conditions, providing that Debtors’
paynment obligation arose when:

all of the follow ng conditions have been net
and shall continue to remain satisfied:

1. The Waiver Condition (as hereinafter
defined) shall have been satisfi ed;

2. The Notice of Project Change
shall have been filed as required in
Subsection 208A(b) hereof and, with
respect to Building 1 on Parcel A
and with respect to Parcels B, C
and D, [the Massachusetts Executive
Ofice of Environnental Affairs]



ECEA shall have determ ned that the
change does not significantly
i ncrease t he envi ronment al
consequences or warrant resubm ssion
of an [Environnental Notification
Form ENF, rescoping, supplenmentary
docunent ati on or a further
[ Envi ronnmental | npact Report] EIR
and that no further review is
required under [the Massachusetts
Environnental Policy Act] MEPA; al
applicable appeal periods wth
respect to such determ nation by
ECEA shall have expired without the
filing of an appeal or notice of
intent to appeal or in the event an
appeal is filed, the outcone of such
appeal has been finally and
favorably determned; no further
notice of project change shall be
pendi ng or have been made; and such
determ nation shall not have | apsed
or been revoked or nodified.

3. The Anmendnent to [the Historic
Design Quidelines] as defined in
Subsection 208A(f) hereof shall have
been executed by the [BRA] and the
Massachusetts Historical Conmm ssion
and shall have been approved (or, to
the satisfaction of [Debtors], been
deened approved) by the Advisory
Council on H storic Preservation, no
change to the Amendnent to [the
H storic Design Quidelines] which is
not permtted under Subsecti on
208A(f) hereof shall be pending or
have been nmade, and the Amendnent to
[the Historic Design GQuidelines]
shall not have been revoked and
shall be in full force and effect;

4. The [Charlestown Urban Renewal
Pl an] shall have been anended to the
extent determ ned necessary by the
[ BRA]'s counsel to allow all of the
[ Debtors’ ] Progr ans to be
constructed on an as-of-right basis,
all applicable appeal periods wth



respect to such anendnent shall have
expired without the filing or threat
of an appeal and no further change,
nodi fi cation or anendnent shall be
made wthout the prior witten
consent of the [Debtors]; and

5. The anendnents to the Boston
Zoning Code described in Section
208A pertaining to the Boston Zoni ng
Code shall have been adopted by the
Bost on Zoni ng Commi ssi on, al
applicable appeal periods wth
respect to such anendnent shall have
expired without the filing or threat
of an appeal and no further change,
modi fication or anendnent to the
Bost on Zoni ng Code shall be pendi ng
or have been nade, except as
permtted by Subsection 208A(j]).

Ex. 4, LDA at 8§ 101(35) (Enphasis added).
The LDA describes the Second M| estone as foll ows:

“Second M|l estone” shall nmean wth
respect to Parcels A, B, C, and D
that a Certificate has been issued
by the Secretary of the EOEA, which
certificate approves a Fi na
Envi ronmental |npact Report [FEIR]
for all portions of the Devel opnent
Prograns w thout requiring further
notice or study under NEPA (such
certificate to be issued upon the
determ nation of EOCEA that no
further notice or study is required,
or if further action is required by
ECEA in response to the Notice of
Proj ect Change, upon conpletion of
such action as required by ECEA

and that (1) all applicable appeals
periods wth respect to such
Certificate have expired w thout the
filing of any appeal; (2) in the
event an appeal is filed, the
outcone if such appeal has been
finally and favorably determ ned;




of the Yard s End parcels.

and (3) the Certificate
the Secretary of the ECEA

i ssued by
shal | not

have | apsed or have been revoked or

nodi fi ed.

Ex. 4, LDA at 8§ 101(62) (Enphasis added).

The LDA al so sets forth Debtors

[ Debt ors] shall have the

pr oposal

excl usi ve

right to devel op the Parcels subject
to this Agreenent in accordance with

t he Devel opnent Prograns
bel ow.

Parcel A: 1,100,000 square feet
together wth the

descri bed

of space,
right to

construct up to 1200 structured

par ki ng spaces
obl i gation to

and t he

construct

structured parking spaces equal
to .9 per 1,000 square feet of

devel opnent. O the
square feet of space,
600, 000 square feet

1, 100, 000
at | east
of space

(the “Resear ch Conmponent ")
shal | be desi gned and
constructed for research center

(with accessory off

ice) use

(“Research Use”), and 500, 000
square feet of space (the
“OfFficel Research Conponent )
shall, at [Debtors’] option, be
desi gned and constructed either
for primary office use or for

Research Use, or

conbi nati on of the two. Bot h

Conponents may be
Research Use;

for any
used for
t he

O ficel Research Conponent may
be used for office use, and the
Resear ch Conponent may be used
for office use (provided that
it has been designed for

11

for devel opnent

Exhibit B to the LDA provides:



Parcel B:

Parcel E:

B

E

Parcel C

Parcel D

Research Use, as set forth
above), if and to the extent
that, in [Debtors’] judgnent,
there is no readily available
| easing market for Research

Use. The Conponents, or
portions t her eof may be
br ought on |ine in such
sequence as [ Debt ors
det erm ne]j.

A 400 room hotel/conference
center together with the right
to construct up to 300
structured parking spaces and
the obligation to construct at
| east 175 structured parking
spaces. . . .

If the Aquarium devel opnent
Condition is not net, [Debtors]
may, at [their] option, either
(1) devel op  Parcel B as
described in the imediately
precedi ng paragraph, or (ii)
devel op Parcel B with at | east
180 and no nore that 334 narket
rate residenti al
condom ni unf apartnent units

: 110 WMarket rate
r e s i d e n t i a |
condom ni unf apartnent units . .

together with the right and
obligation to devel op
structured parking spaces per
unit required to satisfy market
demands .

. . . a private marina
cont ai ni ng, at [ Debtors’ ]
option, up to 150 marina slips,
together wth accessory marina
uses which may be constructed
on the remaining portion of
[ Parcel DJ.

If the Aquarium Devel opnent
Condition is not satisfied,

12
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[ Debt or s] shal | have t he
exclusive right to develop on
Parcel E 275,000 gross square
feet of area for comercial
use, t oget her wth such
addi tional square footage as
may be devoted to facilities of
publ i c accompdati on

Ex. 4, LDA at Exhibit B.

In a separate |letter agreenent executed on Decenber 21,
1990 (the “Letter Agreenent”) the parties addressed the possible
i npact on the terns and obligations of the LDA if there arose
probl ens associated with the anticipated rel ocation of the Aguarium
to Pier 5 on Parcel E. The Letter Agreenent provides:

It is understood that the BRA will cooperate
with [Debtors], as provided in the [LDA], in
obtaining all applicable permts and approval s
for the developnent plan described in the
[LDA]. However, it is acknowl edged and agreed
that if, despite the good faith efforts of the
parties, the third party approval s, necessary
for either the First MIlestone or Second
M | estone, are denied or unreasonably del ayed
solely due to Pier 5 related issues, all First
and Second Ml estone rel ated paynents wll be
due when the devel opnent program mnus Pier
5, receives the applicable permts and
approvals as provided in the [LDA], and all
other conditions to those paynents being due
are satisfied.

Ex. 5, Letter Agreenent.
As provided in the LDA, paynents due and ow ng upon the
BRA's satisfaction of the First and Second MIlestones are
i ndependent financial obligations. See Ex. 4, LDA at Art. I, 8§

203(a). That is, while paynment for conpletion of the Second
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Ml estone arises only after it is determned that the Second
M | estone has been net, certain paynents due for satisfaction of
the First Mlestone are not conditioned on the subsequent
satisfaction of the Second M| estone. See id.
The parties agreed that, should the First M| estone be
tinmnely satisfied, Debtors would incur the follow ng paynent
obligations to the BRA:

1. $400, 000 i mredi ately upon
achi evenent of the First M| estone;

2. $1,588,000 on or before Septenber
28,1991; and

3. $1,588,000 on Septenber 28 of

each successive year for four years.
Ex. 4, LDA at Art. Il, 8 203(a)(1)-(5). However, should the First
M| estone not be achieved by Septenber 28, 1991, or should a
condition of satisfaction cease to exist after having been net, any
paynent due for Building 1 on Parcel A would be deferred pending
satisfaction of the First Mlestone. See id. at (5)(i). Smlarly,
any paynents due for Buildings 2 and 3 on Parcel A would be
deferred until both the First and Second M| estones had been
achi eved should either or both remain unsatisfied by Septenber 28,
1991 or lapse at sonme tine thereafter. See id. at (5)(ii).
Further, prior to acconplishment of the Second M| estone, the BRA
was only entitled to receive that portion of the prescribed
$1, 588,000 annual paynments represented by the total nunber of

square feet approved for Building 1 on Parcel A (296, 000)divided by



15
the total nunber of square feet proposed for Buildings 1, 2, and 3
on Parcel A (1,100,000). See id.

On Septenber 30, 1991, in accordance with the 8§ 203(a) of
the LDA, for the BRA's asserted satisfaction of the First M| estone
the BRA issued separate invoices to |INE of $400,000 and $427, 316
for the prorated Building 1 paynent conponent that cane due on
Septenber 28, 1991. See id. Ex. 17; Ex. 4. The BRA nmaintains that
$2, 748,684 al so cane due on Septenber 28, 1992 conprised of the
bal ance of the initial First MI|estone paynent ($1,160,684) and the
second annual installnment of $1,588,000. The BRA further contends
t hat subsequent annual installnents of $1,588,000 canme due pursuant
to the LDA on Septenber 28 of 1993, 1994, and 1995. Apparently no
invoices were issued for these subsequent paynents, although
billing is not required under the LDA in order to trigger INE s
paynment obligations. See Trans. at 345:14-15.

INE did not initially make paynent in response to the
BRA s invoices of Septenber 30, 1991. On Septenber 4, 1992, the
BRA nade a denmand upon INE for the paynent billed on Septenber 30,
1991. See Ex. 30. Al though INE maintained that it “did not
necessarily agree that the suns demanded [were] due,” ultimtely,
when confronted with the BRA's indication that it m ght take steps
to de-designate INE as devel oper under the LDA, INE submtted a
paynment of $82,700 to the BRA. See Ex. 39. On January 7, 1993, the
BRA tolled a notice of default to INE for the latter’s failure to

fully satisfy its obligations under the LDA On July 21, 1993,
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Sept enber 22, 1993, and Novenber 8, 1993, |INE submtted additional
paynents to the BRA each in the anount of $82,700, on each occasion
reserving its right to object to the validity of the default
noti ce. See Trans. 363:9-24; 364:1-10; 370:14-20; 371:18-21; Ex 49,
Ex. 50. On June 24, 1994, INE made an additional paynent of
$200,000 to the BRA with the same reservation of rights. See Trans.
at 373:22-24; 374:1-7, Ex. 54.
DI SCUSSI ON
The Plan Adm nistrator contends that the BRA failed to
satisfy the First and Second M| estones pursuant to the LDA and
Debtors are not obligated to nake any cure paynents upon the
assunption and assignnent of the LDA Achi evenmrent of the First
Ml estone required initial and continuing satisfaction of five
el ements: (1) the Waiver Condition; (2) the Notice of Project
Change; (3) anendnent to the Historic Design Guidelines to allow
Debtors to conplete construction on an as-of-right basis; (4)
amendnent of the Charl estown U ban Renewal Plan to allow Debtors to
conpl ete construction on an as-of-right basis; and (5) adoption of
anendnents to the Boston Zoning Code to allow Debtors to conplete
construction on an as-of-right basis. |If it is determned that the
BRA net, and continued to satisfy, each of these five requirenents,
paynment for the First M| estone woul d be due pursuant to the LDA as
cure paynent under 8§ 365 of the Bankruptcy Code.

Debtors base their contention that the First M| estone
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was not satisfied on two perceived failings by the BRA: (i) failure
of the BRA to satisfactorily neet the Notice of Project Change
condition and (ii) failure of the BRA to anend the Historic Design
Quidelines so that I NE could conplete its Devel opnment Program on an
as-of-right basis. |In relevant part, the Notice of Project Change*
condition requires determ nation by the EOEA or the Secretary of
Envi ronmental Affairs (the “Secretary”) with respect to Building 1
on Parcel A and the proposed devel opnent of Parcel B that the
contenpl ated Devel opnent Program projects “do not significantly
i ncrease the environnental consequences or warrant subm ssion of an
ENF, rescoping, supplenentary docunentation or an EIR and that no

further review is required under the MEPA.” See Ex. 4 at 8§

The Notice of Project Change was to be drafted
according to the Code of Massachusetts Regul ations
Title 301 CMR 11.00 which provides:

301l CMR 11.00 et seq. is pronulgated to
create a uniformsystem for conpliance with
t he Massachusetts Environnmental Policy Act,
MGL. c. 30, 8 61 through 62H, i ncl usive
(MEPA). The purpose of MEPA and 301 C MR
11.00 is to provide neani ngful opportunities
for public review of the potenti al
environmental inpacts of Projects for which
Agency Action is required, and to assist each
Agency in using (in addition to applying any
ot her applicable statutory and regul atory
standards and requirenents) all feasible
means to avoid Damage to the Environnment or
to the extent Damage to the Environnment
cannot be avoided, to mnimze and mtigate
Damage to the Environnent to the nmaxi mum
extent practicable.

Title 11 CMR 811.00 et seq.
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101(35)(2). Debtors contend that, after consideration of the
Noti ce of Project Change, the ECEA required further MEPA study for
a portion of the Devel opment Program and therefore, the First
M | estone was not net.

Specifically, Debtors charge that, although the BRA did
submt a Notice of Project Change to the EOCEA on Cctober 31, 1990,
the Notice of Project Change as submtted did not seek approval for
the construction of residential housing on Parcel 4 (Parcel B) in
the event the Aquarium did not relocate to the site on Parcel 5.
The Notice of Project Change only sought approval for devel opnent
of a hotel on Parcel 4. However, the LDA contenplates two
scenarios for Parcel 4: if the Aquariumwere to rel ocate to Parcel
5, INE would be restricted to building a hotel on Parcel 4. |If the
Aquariumwere not to relocate to Parcel 5, INE could build either
a hotel or residential housing on Parcel 4. Debtors contend that,
because residential use was not approved for Parcel 4 under the
MEPA pursuant to the Notice of Project Change, the BRA did not neet
a condition triggering paynent under the First M| estone.

Additionally, Debtors contend that the Notice of Project
Change submtted by the BRA did not seek approval for the
construction of office use space in Building 1 on Parcels 6 and 7.
Debtors argue that, because the LDA permts INE to bring the
research and office space conbi nati on contenplated for Building 1
Building 2 and Building 3 on Parcels 6 and 7 on line in such

sequence as it determnes, INE was entitled to devote Building 1
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entirely to office use and the Notice of Project Change was
deficient in its failure to obtain approval for such use for
Bui | ding 1.

On Cctober 31, 1990, the BRA submtted to the Secretary
the required Notice of Project Change pursuant to the LDA. The
Noti ce of Project Change, devel oped and drafted jointly by the BRA
and | NE, provided:

First, as described in the Master
Plan, it is proposed that Building 1
of the Research Center containing up
to 330,000 square feet of wusable
space with structured parking be
| ocated on Parcel 7 (“Building 1"),
a hotel/conference center containing
up to 400 roons wth structured
parking be located on Parcel 4
(“Hotel”), and a marina containing
up to 150 marina slips, together
with accessory nmarina uses and
parking on Pier 9, (“Pier 9 Marina”)
be constructed by [ Nf]| Ce
Second, it is proposed that the New

Engl and Aquari um Cor por ati on
(“NEAQ') construct and operate an
aquarium. . . on Parcel 5 .

Third it is proposed that |INE
develop Buildings 2 and 3 of the
Bi omedi cal Resear ch Cent er
containing up to 770,000 square feet
of wusable space wth structured
par ki ng be constructed on Parcels 6
and 7 . . . . Developnent in the
rest of the Navy Yard is expected to
occur generally in conformty wth
the FEIR

Ex. 6, Notice of Project Change.
On January 2, 1991, the Secretary issued a Certificate in

response to the Notice of Project Change approving the hotel
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devel opnent on Parcel 4 and the nedical research center in Building
1 on Parcel 7, subject to denonstration that the proposed changes
were in conpliance with Chapter 91 regul ations® and the Boston

Muni ci pal Harbor Plan (the “Muinicipal Harbor Plan”)® as descri bed

> Chapter 91 refers to Chapter 91 of the Cenera
Laws of Massachusetts whi ch addresses devel opnent
and managenent of the states waterways. See Mass.
G L. Ch. 91, 8 1 et seq.

6 Title 301 CMR § 9.02. The Minicipal Harbor
Plan is a plan devel oped and adopted by a
muni ci pality which, if approved, supersedes
di mensi on and use restrictions inposed on
waterfront properties by MG L. Ch. 91. See 301
CMR 8§ 23.00 et seq. and 310 CMR 8 9.00 et
seq. Devel opnent of waterfront property requires
securing of a license under MG L. Ch. 91

The Muni cipal Harbor Plan is defined in the
Code of Massachusetts Regulations Title 301
CMR 9.02:

Muni ci pal Harbor Plan neans a docunent (in
words, maps, illustrations, and ot her nedia
of conmmuni cation) setting forth, anong ot her
things: a community's objectives, standards,
and policies for guiding public and private
utilization of land and water bodies wthin a
defined harbor or other waterway planning
area; and an inplenmentation program which
specifies the legal and institutional
arrangenents, financial strategies, and other
measures that will be taken to achieve the
desired sequence, patterns, and
characteristics of devel opnent and ot her
human activities wthin the harbor area. Such
pl an shall take effect under 310 C MR 9.00
only upon witten approval by the Secretary,
provi ded that said plan approval is issued in
accordance wwth 301 C MR 23.00 and any
associated witten guidelines of CZM [ Coast al
Zone Managenent] .

301 CMR § 9.02.
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by the filing of so-called “Section 61 Findings” with the MEPA unit
of the EOCEA See Ex. 09. Additionally, the January 2, 1991
Certificate required further study of the bal ance of devel opnent
proposed for Parcels 6 and 7. See id.

The BRA is enpowered by Mssachusetts GCeneral Laws
Chapter 30 to nmake Section 61 Findings certifying that any
envi ronment al inpact of a proposed devel opnent has been studi ed and
that all feasible neasures have been taken to mtigate the
envi ronment al consequences of the devel opnent. See Trans. at
172: 10- 16. On August 21, 1991, the BRA' s Environnmental Review
O ficer delivered to EOEA the BRA's Chapter 61 Findings wth
respect to Building 1 proposed for Parcel 7 and the proposed hot el
for Parcel 4. See Trans. at 171:23-172:16. On August 23, 1991, a
letter fromthe ECEA (the “ECEA Letter”) infornmed the BRA that the
filing of the Section 61 Findings for the proposed devel opnent on
Parcels 4 and 7 concluded the MEPA process established by the
Secretary’s letter of January 2, 1991. See Ex. 16, EOEA Letter.
The EOEA Letter further provided that “unl ess the projects change
no further MEPA review and no further docunentation is

requi red of these projects. See id.
The BRA argues that, by the EOEA Letter, the Notice of
Project Change condition of the First Ml estone was satisfied on

August 23, 1991. The Notice of Project Change condition required
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that the BRA seek and obtain approval of certain elenents of the
proposed devel opnent from the EOEA such that no further review
woul d be required. See Ex. 4. The BRA satisfied that requirenent
by filing the Notice of Change and the required Section 61
Fi ndings. The EOEA responded favorably to these subm ssions and
concl uded that no further work or review would be necessary as to
t he proposed devel opnent of a hotel on Parcel B (Parcel 4) and the
proposed devel opnent of Building 1 on Parcel A (Parcels 6 and 7).
See id. The subm ssions made by the BRA to the EOEA were nade
after close consultation with I NE personnel. See Trans. at 171:13-
17; 198:3-199: 3; 453:12-456:17; Ex. 88.

Debtors argue that the Notice of Project Change was
deficient because the BRA failed to obtain MEPA approval of
residential use construction on Parcel 4. However, prior to 1997,
| NE never submtted plans for approval of residential use on Parcel
4. See Trans. at 198:3-199:3; 744:2-7. The Notice of Project
Change, prepared jointly by the BRA and INE, only contenpl ated
construction of a 400-room hotel on Parcel 4. See Trans. at 171:13-
17; 198:3-199:3; 453:12-456:17; Ex. 88. |INE s plans and draw ngs
submtted for approval during the permtting process between 1990
and 1992 only addressed construction of a hotel on Parcel 4. See
Trans. at 197:11-199:3; 453:12-456:17; Ex. 88. The Notice of
Proj ect Change was submtted in October 1990, several weeks before
the LDA was finalized and executed in Decenber 1990. It would have

been a sinple matter for INE to include the appropriate | anguage in



23
either the Notice of Project Change or the LDA to effect the
approval INE clains to have sought by subm ssion of the Notice of
Proj ect Change. However, the Notice of Project Change sought only
t he approval of a hotel on Parcel 4.

The LDA defined the Devel opnment Program for Parcel 4 to
i nclude provisions that, should the Aquariumopt not to relocate to
Parcel 5, INE mght “at its option” develop either a hotel or
residential housing units. However, at the tine the Notice of
Proj ect Change was drafted and submtted for consideration, none of
the parties involved in the approval process knew that the Aquarium
woul d opt not to relocate to the Navy Yard. See Trans. at 80:17-
81: 8. According to the record before nme, the Aquarium did not
voice its hesitation about the decision to relocate to the Navy

Yard until Novenber 1991 at the earliest. See id. ; see also Ex.

66 (Novenber 11, 1991 report in the Boston Herald newspaper that

“the Aquarium is having second thoughts about its . . . nove to
[the Navy Yard]). Moreover, while the Aquarium finally and
formally canceled its plans to relocate to the Navy Yard in October
1992, INE did not begin to pursue the residential housing option
until sonme tinme in 1995. See Ex. 4; Trans. at 663:2-11. Even at
that point, the architectural firmhired to conduct the residential
housi ng study, concluded that the construction of residential
housing on Parcel 4 was not econom cally feasible absent certain
tax and financial relief for INE. See Trans. at 739:6-741:19. A

formal plan to construct residential housing on Parcel 4 was not
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submtted by INE until April 15, 1997, sone five years after the
Aquar i um was de-desi gnated as devel oper of Parcel 5 and nore than
two years after the full purchase price was due and owi ng under the
LDA. See Trans. at 198:3-199:3; 497:4-16; 744:2-7; Ex. 79. It is
difficult to imagine, based upon the record before nme, how INE
expected the BRA to follow any other course than that which it
pursued: in a tinmely fashion, pursuant to the LDA and the Notice of
Proj ect Change, the BRA sought and gai ned the requisite approval of
the only plan on the table, a plan devel oped in concert by the BRA
and INE. See Trans. at 164:3-13; 416: 11-24; 45: 14-46: 23.

Debtors al so argue that the BRA failed to neet the First
Ml estone in part because the BRA neither sought nor received
approval for the construction of office space on Parcels 6 and 7.
The LDA provided that up to 500,000 square feet of office space
m ght be constructed on Parcels 6 and 7 “at the [INE s] option”.
See Ex. 4. However, the proposal submtted by the INE in
conjunction with the Notice of Project Change provided exclusively
for the devel opment of 330,000 square feet of bionedical research
use for Building 1 on Parcel 7. See Trans. at 196:10-198: 2;
453: 16-454:13; Ex. 8. Debtors argue that Schedule C attached to
the Notice of Project Change denonstrates that the parties were
aware of and contenplated INE's desire to develop office space in
Buildings 2 and 3 on Parcels 6 and 7 and were therefore required to
secure approval for such contenpl ated devel opnent. See Ex. 6 at

Schedul e C.  However, the Notice of Project Change condition of the
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LDA requires that the BRA secure EOEA approval only as to Buil ding
1 on Parcels 6 and 7 and nakes no nention of Buildings 2 and 3. See
Ex. 4. The Notice of Project Change describes Building 1 as a

“Research Center containing up to 330,000 square feet of usable

space.” See Ex. 6 (Enphasis added). Schedule C to the Notice of
Proj ect Change contenpl ates further devel opnent for Parcels 6 and
7, including specifically Buildings 2 and 3 and provides

O the total 1,100,000 square feet
of space in the Medical Research
Center (including Building 1), at
| east 600,000 square feet wll be
desi gned and constructed for
research center (wth accessory
of fice) use, and 500,000 square feet
may be used for primary office use
or for Research Center uses, or sone
conbi nation of the two.

Ex. 6 at Schedul e C (Enphasis added). In exam ning the |anguage of
Schedule C in the context of the LDA | do not buy the
interpretation Debtors ascribe to the I|anguage defining the
possi bl e proposed devel opnent of office use space on Parcels 6 and
7. Schedule C seens to consider Building 1 separate and apart from
Buildings 2 and 3 and, in conjunction with the treatnent of
Building 1 in other portions of the Notice of Project Change, it
appears likely that the parties anticipated that Building 1 would
be used as a nedical research center and that the use for Buil di ngs
2 and 3 was at best undeterm ned. See id.

More inportantly, the Notice of Project Change condition

of the First MIlestone does not require that the BRA secure ECEA
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approval for Buildings 2 and 3. See Ex. 4. The Notice of Project
Change conditi on makes no nenti on what soever of Buildings 2 and 3.
See id. As to Parcel A (Parcels 6 and 7), the Notice of Project
Change condition only requires that the BRA secure approval “wth
respect to Building 1 on Parcel A. . . .” See id. Regardless of
what Debtors m ght believe Schedule C attached to the Notice of
Proj ect Change may have indicated about the BRA s understandi ng of
t he Devel opnment Programas it pertained to Buildings 1, 2, and 3 on
Parcels 6 and 7, the BRA was only required by the LDA to secure
approval for Building 1 and that is precisely what the BRA did
according to the Notice of Project Change. |If INE desired nore,
INE was in a position to insist and insure that greater approval
was at |east requested if not obtained fromthe ECEA

Additionally, testinmony fromw tnesses for both Debtors
and the BRA indicated that it was unheard of in their nearly 60
collective years of experience in real estate developnent in
Massachusetts for the ECEA to approve of alternate uses for the
sane parcel in a single subm ssion. See Trans. at 415:21-24;
495:19-496: 6. This testinony further supports the notion that the
parties understood that a separate subm ssion would be required to
secure approval for alternate uses for Parcels 6 and 7 and Par cel
4. See id.

Debtors cite language in the relevant regul ations that
call for the submssion of alternative devel opnent proposals as an

indication that the ECEA would, in fact, consider nore than one
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devel opnent proposal in a single subm ssion. See 301 CMR 8§
11.07(4). Massachusetts regulation 301 CMR 8§ 11.07(4) that
defines the content of any proposed EIR provides:

Odinarily, an EIR shall contain the
foll ow ng parts:

* * %

A description of each alternative to
t he pr oposed proj ect and a
di scussi on of t he primry
di fferences anong al ternatives,
particularly as they may effect the

envi ronnent . The Secretary may
specify in the scope of alternatives
to be addressed. In all EIRs, the

alternative of not carrying out the
project (the No Build alternative)
shal | be addressed to establish the
future baseline conditions to which
the effects of the project will be
conpar ed.

The alternatives shall be eval uated
giving primary consideration to the
proponent’s and any participating
agency’s mssion and all pertinent
| egi slative mandates. Alternatives
not carried forward because of their

pr esuned inferiority nmust be
identified and the reasons for their
rejection described. Al ot her

alternatives shall be analyzed at a

| evel of detail sufficient to allow

a neani ngful conparison of inpacts.
301 CMR 8 11.07(4) (Enphasis added). However, while Debtors
argue that the |l anguage of 301 CMR 8 11.07(4) clearly provides
that alternative projects may be submtted for approval in a single

subm ssion, a nore reasonable reading of the statute, particularly

in light of testinony by both Debtors’ real estate attorney and the
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BRA, is that the statute nerely seeks subm ssions of alternative
proposals as a neans to evaluate the relative environnental inpact
of “the proposed project.” See id. | do not read 301 CMR 8§
11.07(4) to provide that any and all project proposals that a
devel oper or agency m ght consider and submt in a single EIR woul d
then be on the table for the ECEA' s consideration as to each
projects ultimate viability. Therefore, the cited | anguage does
nothing to alter ny determnation that the BRA, in conjunction with
I NE, properly submtted a proposal to devel op research use space on
Parcel A
Furthernmore, plans were never developed, nor were
drawi ngs comm ssi oned, nor architects hired to devel op office space
for Parcel A further suggesting that |INE never seriously
cont enpl at ed devel opi ng of fi ce space on Parcel A It is difficult
to perceive how the BRA coul d have pursued a course other than that
which it did pursue in seeking and securing approval fromthe ECEA
for construction of nedical research space for Building 1 on
Parcel s A
Nor am | persuaded by Debtors’ contention that the BRA
msinterprets the “options” contenpl ated by the Devel opment Program
of the LDA allowi ng for devel opnent of either hotel or residential
housi ng on Parcel 4 and research or office use on Parcels 6 and 7.
Even adopting Debtors’ definition of “option” to nean “choice” or
“alternative” it seemclear that the choice or alternative nmade by

Debtors, and advanced as the appropriate course of action in
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Cct ober 1990 and for sonetine thereafter, was to construct a hotel
on Parcel 4 and research facilities in Building 1 on Parcels 6 and
7. Wiile these option provisions were |likely designed to allow I NE
to exercise discretion as to the ultinmate course of construction on
t hese parcels, the BRA could only reasonably be expected to secure
approval pursuant to the LDA and the Notice of Project Change for
the plans submtted by INE in the form approved by both the BRA and
INE. The facts support the BRA's contention that such a course was
foll owed and the appropriate approval s were obtai ned.

The third condition of the First MI|estone requires the
anendnent of certain federally-inposed design restrictions on new
devel opnent at the Navy Yard which requires that new construction
conport with the historical character of the Navy Yard. |n order
to satisfy this condition of the First MIlestone, the Hi storic
Design CGuidelines were to be anended so as to permt the LDA' s
Devel opnent Programto be conpl eted “on an as-of-right basis .
[wth] use, height and other dinensional restrictions [that would
be] no nore restrictive that the use, height and other dinensional
restrictions set forth in the [applicable zoning ordinance].” See
Ex. 4 at 8 208A(f); Trans. at 397:14-398:16. The anendnents to the
H storic Design Quidelines were to be executed and approved “to the
satisfaction of [INE].” See Ex. 4 at 8208A(f).

The applicable zoning ordinance inposes, anong other
conditions, limtations on the height of buildings in the Navy

Yard, allowng a maxi mum height of 155 feet for the buildings
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proposed for Parcel 7 and a maxi num height of 125 feet for
bui | di ngs proposed for Parcel 6. However, the Historic Design
CGui delines inpose a maxi mum height restriction for buildings on
Parcel 6 of 110 feet, fifteen feet | ower than the applicable zoning
or di nance. Simlarly, the Hstoric Design CGuidelines allows a
maxi mum hei ght of 155 feet for Building 2 and Building 3 on Parcel
7, but a maxi mum height of only 140 feet for Building 1. Finally,
the Historic Design CGuidelines inpose a view corridor that is not
i nposed under the applicable zoning ordi nance, thereby reduci ng the
al l owabl e density that m ght otherw se be devel oped on Parcels 6
and 7.

Debtors argue that the required anmendnent to the
Hi storic Design Guidelines were not obtained so as to permt
Debtors to pursue their Devel opnent Program on an “as-of-right”
basi s because the anmendnents obtained include height restrictions
and i npose a view corridor on Parcels 6 and 7 that are inconsistent
with the applicable zoning ordi nances. Because the anendnents to
the Historic Design Quidelines are nore restrictive than the
applicable zoning ordinances, Debtors argue that the First
M | estone was not sati sfi ed.

The BRA counters that they worked in close concert with
| NE personnel to develop acceptable anmendnents to the Historic
Design Quidelines. See Trans. at 471:1-472:16; 179:24-180: 14;
448: 5- 453: 20. By two letters both dated July 15, 1991 (the

“Francis Letters”), four days before the proposed anendnents were
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submtted to the Massachusetts Hi storical Comm ssion (the “MHC’)
and the Advisory Council on H storic Preservation (the “ACHP"),
CH 's President, David Francis, communi cated “enthusiastic support”
to the EOEA for the BRA's Master Plan for the Navy Yard including
t he proposed anendnents to the Hi storic Design Quidelines. Ex. 86
and Ex. 87. For exanple, one of the Francis Letters states in
rel evant part:

The docunment that is before the MEPA
for reviewis the result of over a
hundred public neetings that have
occurred over the past four years.
The [BRA] has worked closely wth
the community . . . to achieve a
plan that would balance the nmany
conpl ex issues and interests before
them such as open space, historic
concerns, facilities of public

accommodat i on, traffic, par ki ng,
wat erfront uses and public access.

Ex. 87 (Enphasis added). On July 19, 1991, all necessary parties
executed the anmendnent to the Historic Design Guidelines. See
Trans. at 180:4-181:5. The BRA contends that the amendnents, as
executed, satisfy the anendnent to the Hi storic Design CGuidelines
condition of the First Mlestone “to the satisfaction of [INE].”
See Ex. 4 at § 208A(f).

Debtors argue that on both February 15, 1991 and April 9,
1991, INE alerted the BRA to INE s dissatisfaction with the

proposed anmendnents to the H storic Design Guidelines. See Ex. 57;

Ex. 58; Trans. at 402: 18-24:;: 403: 1-24: 404:1-10. Further, Debtors
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argue that the anendnents to the Historic Design Cuidelines as
adopted on July 19, 1991 differed from the version of proposed
anendnents that |INE had seen nost recently prior to adoption. See
Trans. at 502:5-15. Debtors also argue that INE did not |earn of
the adoption of the anmended Historic Design Cuidelines until
approximately ten to twelve days after they were adopted. See
Trans. at 502: 5-15.

However, the record is devoid of any evidence that, after
April 9, 1991, any problens that INE had with the anmended Historic
Desi gn Quidelines were ever expressed in witing to the BRA either
before or after adoption of the anended H storic Design Cuidelines.
See Trans. at 502:21-23. Although sonetine after the July 19, 1991
adoption of the amended Hi storic Design Cuidelines an officer at
| NE apparently raised INE's concerns with the anmended Historic
Design Guidelines in a conversation with an official at the BRA,
these concerns apparently were never directly and explicitly
commtted to witing for consideration by the BRA between April 9,
1991 and subm ssion and adoption of the Notice of Project Change.
See id.

As to INE's pre-adoption notices to the BRA that |INE
m ght have concerns about the proposed Historic Design QGuidelines,
the February 15, 1991 letter to the BRA nerely indicates that INE
five nonths before adoption of the relevant anmendnents, was not
anenabl e to the existing height and density restrictions inposed by

the H storic Design Guidelines and wished to be included in any



33
di scussions with respect to nodifications of the guidelines. See
Ex. 57. Simlarly, INEs April 9, 1991 letter to the BRA nerely
suggests changes to the Historic Design CGuidelines. See Ex. 58.
Nei ther of these letters denonstrates that, by the time the BRA
submtted what was to become the final anmended Hi storic Design
Qui delines, INE was not on board with the proposed changes. See Ex.
57 and 58. In fact the only evidence before ne, absent the
testinmony on an INE official that he expressed dissatisfaction to
the BRA after the July 19, 1991 adoption of the amendnents to the
guidelines, are two letters from a CH officer to the ECEA
expressing CH's “enthusiastic support” for the proposed plan. See
Ex. 86 and 87. Had t here been a genui ne di spute as to whether the
anendnments to the H storic Design Quidelines satisfied the rel evant
condition under the First Ml estone, |INE should have done nore than
sinmply voice its displeasure with the H storic Design Quidelines in
a post-adoption conversation. | assign little weight to Debtors’
argunent that they have consistently naintained that the anmendnents
as adopted did not satisfy the conditions inposed by the First
M | estone given that Debtors failed to voice their concerns in a
tangi bl e and credible manner for nore than six years. Nor is there
any evidence before nme to suggest the manner in which the anended
Historic Design Cuidelines differed from those that received
Debtors’ *“enthusiastic support” just prior to the anendnent.
Debtors al so assert that on several occasions after July

19, 1991, INE alerted the BRA to the possibility that the First
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M | estone had not been satisfied. See Ex. 65; Ex. 68; Ex. 70. By
a letter of Septenber 4, 1991, CH indicated that they were stil
“analyzing the status of . . . [the BRA' s] efforts to achieve the
First Mlestone.” Ex. 65. An April 24, 1992 letter fromINE to the
BRA provi des t hat

witten comunications and oral discussions

bet ween representatives of [INE] and the [ BRA]

regarding potential restructuring of the

existing [LDA] wll be privileged settlenent

di scussions arising out of potential disputes

as to whether a default exists under the

exi sting [LDA].

Ex. 68 (Enphasis added). Finally, on Septenber 15, 1992, in
response to a demand by the BRA upon INE for paynents the BRA
bel i eved were then due and ow ng under the LDA for acconplishnent
of the First Mlestone, an officer at INE stated that “1NE does not
necessarily agree that the suns demanded are due and ow ng under
the LDA.” Ex. 70.

None of these post-adoption letters explicitly and
concretely evidence Debtors’ dissatisfaction with any particul ar
element of the BRA's efforts to satisfy the conditions of the First
M| estone, particularly the adopted anendnents to the Hi storic
Design CGuidelines. At nost, the letters suggest a general belief
that the First M| estone m ght not have been nmet; the letters can
al so be read as an attenpt by Debtors to preserve any rights they

m ght assert in potential disputes with the BRA and a hope that any

di scussions surrounding efforts to further anmend the LDA m ght
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remain confidential. As such, | cannot take any of these letters
on their face as evidence that Debtors rai sed neani ngful objections
to the anended Hi storic Design Guidelines such that the BRA would
have been on sufficient notice of INE s concerns or would have had
a neani ngful opportunity to tinely address Debtors’ unarticul ated
concer ns. Debtors worked in close contact with BRA to submt
acceptable anendnents to the Hi storic Design Quidelines. See
Tr ans. at  471:1-472:16; 179: 24-180: 14. Debtors expressed
“ent husi astic support” for the anendnents thus submtted. See Ex.
86 and 87. The anended H storic Design Quidelines were accepted by
the MHC and the ACHP and the anended gui delines were signed by all
parties. See Trans. at 180:4-181:5. Not wuntil the Plan
Adm nistrator filed the present notion was there any witten,
concrete suggestion that Debtors believed that the BRA had failed
to nmeet this condition of the First Mlestone. As such, | find
that, at all relevant tinmes the BRA had satisfied the H storic
Design Cuidelines condition of the First M| estone.

By a clear preponderance of the evidence | find that the
BRA satisfied the two elenents of the First MI|estone whose
conpletion is challenged here by INE. Consequently, | find that
pursuant to LDA Art. Il, 8 203(a) any and all sunms ow ng upon
conpletion of the First MIlestone nust be remtted to the BRA
pursuant to 8 365 of the Bankruptcy Code on account of Debtors
assunption and assignnent of the LDA

Satisfaction of the Second M| estone required the BRAto
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obtain, from the Secretary of the EOEA, a certificate (the
“Certificate”) as to Parcels A, B, C, D, and E approving the Final

Envi ronnmental | npact Report (the “FEIR') for “all portions of the

Devel opnent Program w t hout requiring further notice or study under

the MEPA’. See Ex. 4 at 8§ 101(62) (Enphasis added). Pursuant to
the LDA and in regard to Parcel E only, the Secretary’s Certificate
was also required to provide nodification of any Design
Restrictions in accordance with the provisions of § 208A(f) of the
LDA, if such nodification had not previously been obtained, to
permt |INE s Devel opnent Program on an as-of-right basis. See id.
at § 101(63).
The BRA contends that the final step in the MEPA approval
process was satisfied when, on August 31, 1992, the EOEA issued a
Certificate on the FEIR as submtted by the BRA in consultation
with INE. See Trans. at 194:8-195:16; 50:16-52:7; Ex. 29. 1In the
Certificate approving the FEIR, the Secretary determ ned that the
FEIR submtted on the proposed devel opnment of Buildings 2 and 3 on
Parcels 6 and 7 “adequately and properly conplies with the [ VEPA]
.7 See Ex. 29. Wth approval of devel opnent for the 400-room
hotel, a 150-slip marina, and 1,100,000 square feet of nedica
research space, only approval for devel opnent of Parcel C (Pier 5,
the proposed Aquarium |location) was not provided by the
Certificate. However, the Letter Agreenent between the parties

covered this contingency, providing that “notw thstanding the
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requirenents of the LDA, if the only failure to achieve either the
First or Second M| estone was due to Pier 5 related issues, then
all paynments arising out of the First and Second M| estone woul d be
due nevertheless.” See Ex. 5. Thus, the BRA argues that by August
31, 1992, it had achieved both the First and Second M I estones and
| NE becane |iable for all paynents due on Parcel A under the LDA

Debtors argue that the Certificate issued by the
Secretary on August 31, 1992 did not neet the standard set forth in
88 101(62) and (63) of the LDA The Certificate approved
construction of additional biomedical research space for Buil dings
2 and 3 on Parcels 6 and 7 but did not approve devel opnent of
of fice space use on Parcels 6 and 7 as contenplated by the LDA and
desired by |INE. Additionally, the Certificate required that
construction of the requisite public use facilities contenplated
for the Yard’s End be conpleted before INE was to be allowed to
conplete construction of the proposed bionedical research
facilities on Parcels 6 and 7. Debtors argue that this
construction phasing requirenent is inconsistent wth the
Devel opment Programis provision for Parcel A that provides that
“the conponents [of Parcels 6 and 7 devel opnent] may be brought on
line in such sequence as [INE] determnes.” See Ex. 4 at Exhibit B.

Finally, Debtors argue that the Second M| estone was not
met because the Secretary’'s Certificate provided that a proposed
alternate public use plan (the “Wiydah Plan”), created to fill the

void left when the Aquarium opted not to relocate to Parcel 5,
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required anmendnent to the Minicipal Harbor Plan before the
Massachusetts Departnent of Environnental Protections (the “DEP”)
woul d i ssue a Chapter 91 license to the INE for Buildings 2 and 3
on Parcels 6 and 7. To date, the BRA has not anended the Mini ci pal
Har bor Plan which expired in the Fall of 1997. The LDA requires
that the BRA use its “best efforts” to cause the renewal of the
Muni ci pal Harbor Plan. See Ex. 4 at 8§ 208A(e).

The BRA counters that the so-called phasing restriction
i nposed by the Certificate has no practical effect on the
Devel opnment Program such that the Second M| estone woul d not be net
because | NE contenpl ated a two-phase devel opnent by which the hot el
on Parcel 4, Building 1 on Parcels 6 and 7, and the marina on
Parcel D were to be conpleted before | NE conmenced the second phase
of the Devel opnment Program during which Buildings 2 and 3 on
Parcels 6 and 7 were to be conpleted. See Trans. at 169:13-170: 4;
419: 14-420:24. Thus, the phasing restriction inposed no greater
[imtations on the Devel opnment Program than those contenpl ated by
| NE. See Ex. 6. Further, the BRA argues that, even absent the
rel ocati on of the Aguarium the proposed devel opment of the hotel
on Parcel 4 and other proposed dedication of square footage to
“facilities of public accommopdation” contenplated for Parcel E by
the LDA woul d have satisfied the public use requirenents at Yard s
End such that INE s Devel opnent Program m ght have progressed as
| NE envi si oned.

Al though the BRA is correct that the Secretary determ ned
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that the FEIR “adequately and properly conplies with the [ MEPA]
.,7 1 find that the Certificate is deficient such that the BRA s
obligation to satisfy the Second M| estone has not been net. See
Ex. 29. Primarily, the failure to secure the Secretary’s approval
for office use developnent on Parcels 6 and 7 constitutes a
deficiency given that the ternms of the LDA and communications
between the INE and the BRA during the approval process nade it
cl ear that | NE sought approval for the total Devel opnent Program
See Ex. 4; Ex. 62; Ex. 63. As to Parcels 6 and 7, the LDA
explicitly provides INE the option of building up to 500,000 square
feet of office use space out of the total 1,100,000 square feet to
be devel oped on these parcels. See Ex. 4 at Exhibit B. Further, a
June 6, 1991 letter (the “Smth-Barrett Letter”) fromINE to the
BRA provi ded:
According to the . . . LDA the
Bi onedi cal buil dings can be used as
of fice space in the event Bi onedi cal
tenants can not [sic] be |located
In order to avoid the need to file a
[ Notice of Project Change] wth
MEPA, if that need should devel op
we would I|ike to suggest the
i nclusion of such |anguage in the
[Draft Suppl enmental Environnent al
| npact Report], and that t he
traffic, water, sewer and other
anal ysis reflect the possibility of
of fice use.
Ex. 62, Smth-Barrett Letter. Additionally, a June 21, 1991 letter
(the “Francis-Coyle Letter”) fromINE to the BRA provided:

as you know, the “Devel opnent
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Progrant described in the LDA as
well as the zoning applicable to
parcels 6 and 7 . . . permts up to
500,000 square feet of the total
1, 100, 000 squar e f eet to be

constructed and used for office use
(as well as for research).

Ex. 63, Francis-Coyle Letter. Although the Francis-Coyle Letter
noted that INE did not wish to inpede the progress of obtaining
MEPA approval of the Yard s End Devel opnment Program by objecting to
the proposed DSEIR in the imedi ate term the Francis-Coyle Letter
was clear that:

By not objecting to the filing of

the DSEIR on this basis, |INE Does

not waive its rights under the LDA

to insist that the full “Devel opnment

Progrant (including office use) has

the benefit of full MEPA sign off

before the Second M estone under

the LDA is deened to have been

achi eved.
See id.

Thus, unlike the circunstances surrounding its efforts to
achieve the First Mlestone, the record reflects that the BRA was
on sufficient notice at all relevant tinmes that successful
conpletion of the Second M| estone was contingent on approval of

the full Devel opment Program including office use for Parcels 6

and 7. See id. ; see also Ex. 4; Ex. 62. However, the Certificate

did not approve office use for Parcels 6 and 7 and thus did not
constitute approval for all portions of the Devel opnent Program

pursuant to the LDA. See Ex. 29; Ex. 4.
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Additionally, the Secretary’'s construction phasing
requi rement by which the conpletion of any devel opnent proposed for
Parcels 6 and 7 nust be delayed until the conpletion of the public
use facility on Parcel 5 is inconsistent with the Devel opnent
Programis provision for Parcel A which provides that “the
conponents of [Parcels 6 and 7 devel opnent] nay be brought on |ine
in such sequence as [INE] determnes.” Ex. 4 at Exhibit B. Failure
to approve devel opnent of office use space on Parcels 6 and 7
effectively precluded INE frombringing these projects on |ine as
it determ ned because it could not build office space at all.
Further, the Secretary’'s prohibition of INE s conpletion
of devel opnment on Parcels 6 and 7 prior to conpletion of the public
use facility on Parcel 5 becane first problematic and ultimately
fatal to the BRA's efforts to neet the Second M| estone when (i)
the Aquariumopted not to relocate to Yard's End in 1992 and (ii)
t he subsequent public use project, the Wiwydah Project, also failed
to materialize. Wthout a public use project in place for Parcel
5, 1t was inpossible for a public use project to be conpleted prior
to conpletion of INE s proposed devel opnment on Parcels 6 and 7
according to the Secretary’s phasing requirenent, even if |INE opted
sinply to develop research facilities.
Finally, because the Aquarium opted not to relocate to
the Navy Yard, the Certificate requires an anendnment to the
Muni ci pal Harbor Plan before the DEP would issue a Chapter 91

license to INE for Buildings 2 and 3 on Parcels 6 and 7. See Ex.
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29. Pursuant to the LDA, the BRAis required to use best efforts
to cause approval of the Minicipal Harbor Plan as submitted in
Cct ober 1990, renewal of such Minicipal Harbor Plan w thout change,
or reinstatenent of a revoked Harbor Plan in essentially the sane
formas that originally submtted. See Ex. 4 at 8§ 208A(e). To
date, the BRA has not anended the Municipal Harbor Plan. See Trans.
385: 7- 386: 6. Because of the construction phasing restriction
inposed by the Certificate, absent anendnent to the Minici pal
Har bor Pl an, devel opnent at Yard' s End cannot go forward under the
LDA. It is not enough to satisfy the BRA's contractual obligation
that, as the BRA argues, if INE had devel oped the hotel and ot her
“facilities of public accommodation” the public use requirenents at
Yard’s End would have been net. The construction phasing
restriction sinply inposed restraints on I NE that were not part of
its bargain under the Second M| estone.
CONCLUSI ON
For the reasons stated above, the Plan Adm nistrator’s
Motion seeking an order determning that the cure anount owed to
the BRA is “zero” will be denied in part and granted in part: |
find that paynent is owed to the BRA for satisfaction of the First
M1l estone but I find that paynment is not owed the BRA because of
its failure to satisfy the Second M| estone. Pursuant to the
assunption and assignnent of the LDA, Debtors are obligated to

i medi ately pay as cure anounts the obligations triggered by BRA s
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satisfaction of the First Mlestone. Since BRA has not satisfied
the Second M| estone, the obligations arising therefromare not due
as cure amounts at this tine.

The BRA should submt an order on notice.
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